The  Commission remanded the case on May 3,   1982,   "to  give   the
parties  an  opportunity to  present  evidence relevant   to   the  National
GyPsum  test"   (on the meaning of significant and  substantial!"!Following
remand,   the  case was assigned to me.    Pursuant   to notice a hearing was
held   in Washington,  Pennsylvania on June  29,   1982.     Anthony Russo  and
Roger  Uhazie  testified on behalf  of  the  Secretary of  Labor.     Homer
Miller,   Kenneth Cutlip and John Cunnard  testified on behalf  of
Contestant.     The United Mine Workers of America did not  appear  at  the
hearing.     Both parties filed posthearing briefs.     Based on  the   entire
record  and considering the contentions of   the parties,   I make  the
following decision:

1  accept  as  res judicata  the conclusion of  Judge Cook   that   the
"evidence  establish(es)  a practice at  the Delmont mine   in violation of
the roof-control plan's 13-foot width requirement for  entries  and
crosscuts.     The evidence is sufficient   to establish  the  existence of
the  individual conditions comprising the practice only at   those   loca-
tions where measurements were actually   taken.11     (Judge  Cook's decision,
p.   13).     The Judge found three such locations on January  15,   1930,   in
each of which the conditions existed for a distance of   2   to  3   feeti
(1)   the  second  open crosscut between No.   2 and  Ho.   3  entries;   (2)   the
last  open crosscut between No.  1 and No.   2 entries;   (3)   a  "spot"  in
No.   1 entry approximately  60 feet outby the face.     In each of   these
locations,   the crosscut or entry was from 19  to 21  feet wide,   and  there
were no additional supports.

The  issue before me in this proceeding is whether  this  practice
as  shown  by  the conditions referred to above  is of   such nature as
could significantly and substantially contribute to the cause and
effect of  a mine safety or health hazard.

FINDINGS  OF FACT

1.     On the date of  the violation,   January 15,   1980,   the  immediate
roof   in  the No.   1 entry was composed of  sandstone.     The  roof  conditions
were good and there was no evidence of  cracks or  scaly material  in

the  roof.

2.    The excessive widths found to be involved  in  the violation
resulted from the mine floor in the area sloping to the  right which
caused  the miner to drift  toward  the right rib when cutting  the  coal.

3.     In at least two of  the areas  of  excessive width found  by
Judge Cook,   the last row of roof bolts were from 4  to  6  feet   from the
right rib.     The approved  roof  control  plan called for bolts not  more
than 3  feet from either rib.
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